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OPI1 NI ON

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Garfinckel, Brooks.
Brothers, MIler & rRhoads, Inc. against proposed assess-
ments of additional franchise tax in the anbunts of
$6,586.41, $4,501.11, and $4,380.00 for the incone years
ended January 31, 1971, January 31, 1973, and January
31, 1974, respectively, and pursuant to section 26076 of
t he Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the claimof Garfinckel,
Brooks Brothers, MIler. & Rhoads, Inc. for refund of
franchise tax in the ampbunt of $393.70 for the incone
year ended January 31, 1972,
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The issues presented are (1) whether certain
itens-are to be excluded in computing appellant's sales
factor, (2) whether certain inconme is includable in
appel lant's epportionable business income, and (3)
whet her final federal adjustnments to income were' applied
t o appellant's takable | ncorme.

Appel lant is a Virginia corporation which
began doing business in California in 1957. During the
years 1971 through 1974, appellant and its subsidiaries
operated retail departnent and specialty stores in
sixteen states and the District of Colunbia. Appel-
lant's franchise tax returns were filed on the basis
of ‘a conbined 'report, using the standard three-factor
apportionnent fornula to determne the anmount of its
busi ness income subject to tax in California.

After exami nation of appellant's California

returns for the incone years ended January 31 , 1971,
1972, 1973, and 1974, respondent reconputed appellant's
sal es factor and business inconme and applied federal
adjustments to its taxable incone. Notices of proposed
assessment were then issued for the income years ended
January 31, 1971, 1973, and 1974, and a Notice of Pro-
gosed Overpaynent was issued for the incone year ended
anuary 31, 1972. Appellant timely protested the pro-
posed assessnents and filed a claim €or refund on the
proposed’ over paynent . Several nodifications to the
comput ations were made at the protest |evel, after which
t he proposed- assessnents were affirmed. The claim for
refund <apparently was not acted upon by respondent, and
the inaction was therefore deemed a denial of the claim
for refund, appeal able pursuant to Ravenue and Taxation
Code section 26076. This tinely appeal followed.

We note first the well-established principle
that respondent's determ nati ons are presunptively
correct and appellant has the burden of proving them
incorrect-.. - (Welch v. Helvering, 290 U. S. 111, 115 178
L.Ed. 212] (1933); Todd v. MCol gan, 89 cal.App.2d 509,
514 [201 P.2d 414] (1949).) The presunption is not
overcome by nere unsupported statemeats. (Todd v.
McCol%an, supra;. Appeal of First Federal savings and

oan Associ ation of Altadena, Cal.” St-. Bd. of Equal.,
Apri | 20,.1960.) -

Wth regard to ‘the sales factor conputation,
appellant contends that sal es nmade b departnents | eased

to others, related workroom and alte-ation receipts,
comm ssions from | eased departnents, certain dividend
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and interest inconme, sales taxes, and service' charges
were all inproperly excluded by respondent; Respondent
has conceded that the sal es taxes,. service charges; and
interest income for the income years ended January 31,
1971, 1972, and 1973, should be included in the sales
factor conputations. It al so points out thdt it has
included the | eased department conmissions in its
conputations, as shown in the exhibits to its brief.

As to the remaining contested items; appel | ant
has nerely stated that the |eased departnent sales are
included "in all financial reports." Wth no other
argunents or evidence presented in support of appel-
lant's position, we cannot say that respondent's
determ nation of the sales factor is erroneous.

Appel l ant further contends that respondent's
determ nation of its apportionabl e business incone is
erroneous because of the inclusion of certain rental
income and what.it characterizes as the "extraordinary
capital gain" of one of its subsidiaries. Again;
aﬁpellant has failed to present any evidence regarding
these itenms and argues only that the inclusion of the
all eged capital gain is "unfair." Respondént indicates
that appellant's records and returns do not show any
such gain to have been separately reported. In this
posture, we have no basis for finding error in respon-

dent's determ nation of apportiohable business incone.

Appel lant states that its taxable inconme for
the inconme year ended January 31, 1972 was increased by
respondent when the federal adjustnments were applied,
even though the final federal adjustnment showed a
reduction in taxable incone of $22,640.00. It also
contends that its taxable income for the income year
ended January 31, 1973 was increased by $819,733.00,
when the federal adjustnments resulted I n an incredse of
only $676,484.00. The anmounts objected to by appellant
were apparently used by respondent in its original
determinations.; However, upon receiving evidence of the
final federai adjustments from appellant, respondent
applied those anbunts to appellant's taxable 1ncome
insofar as appropriate under California law, resulting
in a decrease of $32,755.00 for the year ended in 1972,
and an increase of only $642,266.00 ¥or the year ended
in 1973.  Therefore, appellant's objection is no |onger
pertinent. No objection being nade to respondent's
revised figures, we sustain respondent's determi nation
on this point.
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Appel I ant has failed to show any error in
responaené'? determinations. Therefore, subject to its
concessions—/, we shsf Aim wespondent's action as to
the proposed assessments and reverse the denial of the

claimfor refund.

1/ Respondent has conceded to the follow ng changes as

reflected in exhibits to its brief marked J-1 through

J-3:

1. Income year ended January, 1972--overassessed
tax anmount increased from $393.70 to $595. 00;

2. Income year ended January, 1973--proposed
additional tax decreased frcom $4,5G1.111t0
$4,020.00; and

3. Income year ended January, 1974--proposed
additional tax decreased from $4,380.00 to
$4,325.00.

- 755 -



Appeal of Garfinckel, Brooks
Brothers, Miller & Rhoads, Inc.

ORDER

~Pursuant t0 the views expressed in the opinion
of the board on file in this proceedi ng, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board in
denylng the claim of Garfinckéel; Brooks Brothers; M|l er
& Rhoads, Inc. for refund of franchise tax in the anpunt
of $393.70; for the inconme year ended January 31, 1972
be and the same is hereby reversed, subject to respon-
dent's concessions; and pursuant to section 85667 of
the Revenue and Taxation Code, that the action of the
Franchi se Tax Board on the protests of Garfinckel,
Brooks Brothers, MIler & Rhoads, Inc. agai nst proposed
assessnents in the anounts of $6,586.41, $4,501.11; and
$4,380.00 for the income years ended January 31, 1971,
January 31, 1973, and January 3t%; 1974,;respect1vely, be
and the same is hereby modified to reflect respondent's
concessi ons. In all other respects, the action of the
Franchi se Tax Board is sustai ned.

Done at Sacramento, California, this 29th day
of July . 1'981, by the State Board Oof Equalization;
with Board Plenbers Mr. Dronenburg, Mr. Reilly, M. Bennett
and M. HNevins present.

_Prnest J, Dronenburg, Jr. ., Chairnman

Georce R Reilly __, Member

’ W Illiam M Bennett  , Member
_Richard Wevins | Mémber

’ M'e"j'nj\ber
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